
THOMPSON—HINE—
ATLANTA CINCINNATI COLUMBUS NEW YORK

BRUSSELS CLfVELANl) DAVTOM M'ASKiNtiTON. DC.

December 16,2008

The Honorable Anne K. Quinlan
Acting Secretary
Surface Transportation Board
395 E Street, SW
Washington, D.C. 20423

RE: Docket No. NOR 42112; E.I. du Pont de Nemours and Company v. CSX Transportation, Inc.

Dear Secretary Quinlan:

Please find enclosed for filing in the above referenced matter, an original and ten (10) copies of E.I. du
Pont de Nemours and Company's First Amended Complaint. This First Amended Complaint is identical
to the Original Complaint filed by DuPont on November 10, 2008, except that Exhibits A and B have
been modified as follows:

Exhibit A

1. Lane 2 of the Original Exhibit A has been deleted. Original lanes 3 through 32 have been
renumbered 2 through 31.

2. The rates for Lanes 31 and 32 of Original Exhibit A (Amended Exhibit Lanes 30 and 31)
have been corrected.

3. The R/VC ratios for all lanes have been updated to make a correction to the variable cost
calculation.

Exhibit B

1. DuPont has corrected the challenged rates for 23 joint line movements where CSXT
published different Rule 11 rates, effective December 1, 2008, from those originally
quoted to DuPont and identified in the Original Exhibit B.

2. The R/VC ratios for all lanes have been updated to reflect both the revised rates and to
make a correction to the variable cost calculation.

3. The commodity and STCC for Lane 12 have been corrected.
4. Lane 37 of the Original Exhibit B has been deleted. Original lanes 38 through 67 have

been renumbered 37 through 66.
5. Lane 67 of the Amended Exhibit B has been added.
6. Lane 68 of the Amended Exhibit B has been added.

If you have any questions, please do not hesitate to contact the undersigned.

Sincerely,

Nicholas J. DiMichae!
Jeffrey O. Moreno

THOMPSON H I N E UP 1920 N Street, N.W. www.ThompsonHine.com
ATTORNIYSATLAW Washington, D.C. 20036-1600 Phone 202.331.8800

Fax 202.331.8330



BEFORE THE
SURFACE TRANSPORTATION BOARD

E.I. DUPONT DE NEMOURS AND COMPANY )
)

Complainant, )
)

v. ) Docket No. NOR 42112
)

CSX TRANSPORTATION, INC. )
)

Defendant. )

FIRST AMENDED COMPLAINT

• COMES NOW Complainant, E.I. du Pont de Nemours and Company ("DuPont"), 4417

Lancaster Pike, Wilmington, DE 19805, pursuant to 49 C.F.R. 1111.2, and files this First

Amended Complaint against Defendant, CSX Transportation, Inc. ("CSXT"), 500 Water Street,

Jacksonville, Florida 32202. DuPont brings this Amended Complaint pursuant to 49 U.S.C.

§§10701,10704, 10707, 11701 and 11704, and 49 C.F.R. Part 1111. DuPont requests that the

Surface Transportation Board (''STB" or "Board") prescribe reasonable rates and service terms

for CSXTs transportation of the movements set forth in Exhibits A and B to this Amended

Complaint. DuPont asks the Board to award damages, plus interest, to the extent that DuPont

has paid or will pay common carrier rates in excess of a reasonable maximum rate for such

transportation, beginning on December 1,2008. DuPont asks this Board to determine the

reasonableness of CSXT's rates using the constrained market pricing principles and procedures

adopted in Coal Rate Guidelines—Nationwide, Ex ParteNo. 347 (Sub-No. 1), 1 I.C.C. 2d 520

(1985), as further refined and applied in subsequent decisions issued by the Interstate Commerce

Commission and the Board.



In support of this Amended Complaint, DuPont states as follows:

The Parties

1. DuPont is a corporation organized under the laws of the State of Delaware, with

its principal place of business in Wilmington, Delaware. DuPont is a manufacturer of chemicals,

additives, plastics, coatings and agricultural products, with numerous production facilities

throughout the continental United States and around the globe. DuPont is a major user of rail

service to transport commodities that it consumes and produces at its various facilities and that it

sells to customers in the continental United States and around the world.

2. CSXT is a Class I common and contract carrier by railroad that engages in the

transportation of property in interstate and intrastate commerce. Its headquarters are in

Jacksonville, Florida. CSXT is subject to the Interstate Commerce Commission Termination Act

of 1995 (49 U.S.C. §§ 10101 at seq.) and to the jurisdiction of the Board.

Description of the Issue Movements

3. In this Amended Complaint, DuPont challenges the reasonableness of CSXT's

rates for the movement of 38 commodities between 99 origin and destination pairs set forth in

Exhibits A and B.

4. CSXT transports the commodities between the points identified in Exhibit A in

single line service.

5. CSXT transports the commodities between the points identified in Exhibit B in

joint line service. CSXT has published AAR Accounting Rule 11 rates for these movements.



The Challenged Rates

6. Prior to June 16,2007, CSXT transported the commodities between the points

identified in Exhibits A and B pursuant to a Master Contract with DuPont. When the parties

were unable to reach agreement on new contract rates, CSXT published common carrier tariff

rates in a collection of private price lists for DuPont. The rates published by CSXT were the

same contract rate offers that DuPont had rejected.

7. In STB Docket Nos. NOR 42099,42100 and 42101, DuPont challenged the

reasonableness of CSXT's tariff rates for the transportation of four different commodities

between seven different origin-destination pairs, pursuant to the Board's simplified and

expedited procedures adopted in STB Ex ParteNo. 646 (Sub-No. 1), Simplified Standards for

Rail Rate Cases (served Sept. 5, 2007). In decisions issued on June 30,2008, the Board

prescribed rate reductions for six of the seven lanes. CSXT has appealed those decisions to the

U.S. Court of Appeals for the District of Columbia Circuit.

8. CSXT and DuPont have engaged in further contract negotiations since the Board

issued its decisions in STB Docket Nos. NOR 42099, 42100 and 42101, but have not reached an

agreement. CSXT has informed DuPont that, absent a contract agreement, the rates published in

the DuPont private price lists will expire on November 30, 2008. Although CSXT has offered to

extend the rates in the DuPont private price lists beyond November 30,2008, it will do so only in

the form of a signature-less contract or if DuPont agrees not to challenge the rates in the private

price lists as common carrier rates. Both options would eliminate the Board's jurisdiction to

review the reasonableness of those rates.

9. In response to a DuPont request for the common carrier tariff rates that CSXT will

charge DuPont beginning December 1, 2008. CSXT has provided the rates identified in Exhibits



A and B. These rates are higher than the rates published in the DuPont private price lists. For

many joint line movements in Exhibit B, the CSXT Rule 11 rate factor is equal to or greater than

the current through rate.

10. In this Amended Complaint, DuPont challenges the reasonableness of the CSXT

tariff rates identified in Exhibits A and B.

Jurisdictional Allegations

11. CSXT possesses market dominance over the movements in Exhibits A and B.

Therefore, pursuant to 49 U.S.C. § 10707, the Board has jurisdiction over the rates and services

provided by CSXT and challenged by DuPont as unreasonable.

12. The rates charged by CSXT and challenged by DuPont for each of the movements

in Exhibits A and B exceed 180 percent of CSXT's variable cost for the service requested by

DuPont, as determined in accordance with 49 U.S.C. § 10707(d)(l).

13. There is a lack of effective competition from other rail carriers for each of the

movements in Exhibits A and B because CSXT is the only rail carrier that provides service at

either the origin or the destination. There is a lack of effective competition from non-rail modes

for each of the movements in Exhibits A and B.

Requested Relief

14. CSXT's common carrier rates for handling the movements in Exhibits A and B

are unreasonable and violate 49 U.S.C. §§ 10701(d)(l) and 10702, which require CSXT to

establish reasonable rates. The Board should order CSXT to cease these violations and it should

prescribe maximum reasonable rates pursuant to 49 U.S.C. § 10704(a)(l).



15. The Board should award reparations to DuPont, as provided under 49 U.S.C.

§ 11704(b). The reparations should compensate DuPont for any and all amounts paid in excess

of the reasonable rates prescribed by the Board pursuant to this proceeding, plus interest.

16. The Board should prescribe a maximum reasonable rate and award reparations for

a combined period often years, beginning December 1,2008.

17. This Amended Complaint includes any and all adjustments to the challenged

rates, including adjustments to the applicable fuel surcharges, and any new rates established by

CSXT for the services described herein.

WHEREFORE, Complainant, E.I. du Pont de Nemours and Company prays that the

Board:

(1) require Defendant, CSX Transportation, Inc., to answer the charges alleged

herein;

(2) assign this Amended Complaint for hearing under 49 C.F.R. Part 1111 and the

stand-alone cost approach adopted in Coal Rate Guidelines—Nationwide, Ex Pane No. 347

(Sub-No. 1), 1 I.C.C. 2d 520 (1985);

(3) after due hearing and investigation, find that the CSXT's common carrier rates

applicable to the transportation of the commodities and movements in Exhibits A and B of this

Amended Complaint are unreasonable;

(4) prescribe just and reasonable rates and related rules and service terms for the

future applicable to the rail transportation of the DuPont traffic in Exhibits A and B, pursuant to

49 U.S.C. §§ I0704(a)(l)and 11701 (a);



(5) award DuPont reparations, plus applicable interest, in accordance with 49 U.S.C.

§ 11704 for unlawful rates set by CSXT for the period beginning December 1,2008 to the

effective date of a decision by the Board prescribing just and reasonable rates; and

(6) grant such other and further relief to DuPont as the Board may deem just and

proper under the circumstances.

Respectfully submitted,

December 16,2008

Nicholas J. DiMichael
Jeffrey O. Moreno
Jennifer M. Gartlan
Eric N. Heyer
Thompson Hine LLP
1920 N Street, N.W., Suite 800
Washington, D.C. 20036
(202)331-8800



CERTIFICATE OF SERVICE

I hereby certify that this 16th day of December, 2008,1 served a copy of the foregoing

First Amended Complaint by hand delivery upon counsel for Defendant at the following address:

G. Paul Moates
Sidley Austin LLP
1501 K Street, NW
Washington, D.C. 20005

Jeffrey O. Moreno



EXHIBIT A
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EXHIBIT B
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